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The Bundesrat is one of the five permanent constitutional bodies
of the Federal Republic of Germany. In Germany's federal system,
the Bundesrat represents the 16 federal states as constituent
states within the overall state, the Federation.

While the Bundesrat functions as a link between the Federation
and the federal states, it is simultaneously a counterweight to
the Bundestag and the Federal Government. Within the federal
system, separation of powers entails oversight of how power

is used. That exemplifies stability in federal democracy.

This brochure offers a sound, factual overview of the Bundesrat’s
organisational structure and complex remit, complete with
explanatory infographics.
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The Coats of Arms of
the 16 Federal States

Distribution of Votes in the Bundesrat
69 votes in total
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All bills approved by the
Bundestag are transmitted to
the Bundesrat (second reading).
The Bundesrat's scope for parti-
cipation depends on whether
the bill is a consent bill or an
objection bill. The Basic Law
explicitly lists the categories

of bills that require Bundesrat
consent. Bills that do not fall
into one of the categories
enumerated there or do not
address one of the subject
areas cited are classed

as objection bills.

Request to

Consent bills

Mediation
Committee

Objection bills
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If the Bundestag and Bundesrat
are not in agreement concerning a
draft bill, the matter may be referred
to the Mediation Committee.

Its role is to find a compromise.
The Mediation Committee com-
prises 16 Bundesrat members

and 16 Bundestag members. The
Bundesrat can request that it be
convened and, if the Bundesrat
withholds its consent to a consent
bill, the Bundestag and Federal
Government may also refer the
matter to the Mediation Committee.
That means that several mediation
procedures are possible.
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If the Mediation Committee
proposes that changes be made
to the bill, Bundestag confirmation
is needed to adopt this proposal.
The Bundesrat must also delibe-
rate once again on this proposed
amendment. If the Mediation
Committee does not propose any
changes to the bill, it is only trans-
mitted to the Bundesrat for further
deliberations. The Bundesrat
may then decide whether it

will approve the bill or raise

an objection, whether it will
consent or withhold its consent.

Consent withheld

Objection is not
overturned
Approval
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A Bundesrat objection can be
overturned by the Bundestag
with an absolute majority, i.e. the
majority of Bundestag members.
If a two-thirds majority supports
the objection in the Bundesrat,

a two-thirds majority is also
required in the Bundestag to
overrule this objection.

Federal Government

4
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A law can be adopted if the The bill is counter-signed by
Bundesrat consents to it, the Federal Chancellor and the
does not request referral to relevant minister.

the Mediation Committee

(approval), does not raise an

objection when a mediation

procedure has been concluded

or if the Bundestag overrules

the objection. A law cannot be

adopted if consent is withheld

(possibly after one or several

mediation procedures) or if the

Bundestag does not overturn

an objection.

Federal President

i
Il
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The bill is subsequently transmitted
to the Federal President for
enactment. It is promulgated in
the Bundesgesetzblatt and can
subsequently enter into force on the
date stipulated by the legislator.
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The Bundesrat's meaning and significance arise
from Germany's federal system. That is why this
brochure begins by describing the basic features

of federalism. That entails addressing the

advantages and disadvantages of federalism compared
to more centralised systems. This analysis will reveal the
crucial role of the twofold separation of powers for the

functioning of a democratic state with a federal system.




The five permanent

constitutional bodies of

the Federation

® Federal President
® Bundestag

® Federal Government

® Bundesrat

e Federal Constitutional Court

Federal

constitutional body

The Bundesrat is one of the five permanent
constitutional bodies of the Federal Republic
of Germany, alongside the Federal President,
the Bundestag, the Federal Government
and the Federal Constitutional Court.

The Bundesrat acts as a representative of
the Ldnder (federal states) at national level
and participates in decisions on policy
adopted at this level i.e. by the Federation as
a whole. It thus acts as a counterweight to
the Bundestag and the Federal Government,
which are the political bodies that represent
this central federal tier. At the same time,
the Bundesrat also provides a link between
the Federation and the federal states. The
Basic Law describes its status and function in
Article 50, which since 1992 has also referred
explicitly to the European policy dimension:

P> Article 50, Basic Law

"The Lander shall participate
through the Bundesrat in the
legislation and administration
of the Federation and in
matters concerning the
European Union.”

The best way to understand the significance
of this constitutional provision is to first
consider its background: the way in which
the state is structured, with the Federation,
or central tier of government, and the
federal states — the particular form of
federalism that exists in Germany.
Federalism, the form of state organisation
adopted in Germany, creates state unity
yet also sets boundaries to ensure that

the notion of unity is not given excessive
weight. It is also an expression of the
federal system and thus the federal
order of the Basic Law, as laid down

in Article 20 (1), Basic Law.

P> Article 20 (1), Basic Law

"The Federal Republic of
Germany is a democratic and
social federal state.”



Federalism
Unity in diversity

The term federalism (from Latin foedus:
"league”, “alliance” and "pact”) refers to an
organisational principle in which essentially
equal, independent state units come
together to form an overarching political
entity. The most intensive form of such

an association is the federalist state:
several individual states forge an alliance
that creates one single state structure
(federation, union) while maintaining
their own characteristics as states
(Lénder, cantons, Member States). In
keeping with the provisions of such

an alliance, the sub-units can act in unison
as a single structure or separately in their
capacity as independent constituent states.
This contrasts with a looser form of asso-
ciation, the confederation. In that system,
the individual states retain full independ-
ence (sovereignty), so their union is not a
state. One example is the German Confed-
eration, which existed from 1815 to 1866.

The pendant to these forms of federalism
is the unitary state (centralised state).
Instead of independent sub-structures
with state status, it has only administrative
subdivisions (districts, provinces, depart-
ments). In federalist systems, the state as
a whole is responsible for policy areas
that need to be regulated uniformly across
the country. It should, however, do no
more than that, for all other policy issues
fall within the remit of the individual

constituent states. As a result, in a federal
system many aspects are harmonised,
yet many also differ. Unity in diversity is
the essential principle in every true
federal state.

A modern form of government
When drafting the Basic Law in 1949, the
Parliamentary Council decided to maintain
the federal state principle, which is tradi-
tional in Germany. As federalism entails an
additional division of state power, which is
shared between the Federal Government
and the federal states (“vertical separation
of powers"), complementing the classic
separation of powers into the legislative,
executive and judiciary ("horizontal sepa-
ration of powers"), this twofold separation
of powers serves as an effective means to
prevent abuse of power. The constitution
even declares that this basic principle is
essentially inviolable and irrevocable.

P> Article 79 (3), Basic Law states:
“Amendments to this Basic Law

affecting the division of the
Federation into Ldnder, their
participation in principle in
the legislative process, or the
principles laid down in Articles 1
and 20 shall be inadmissible.”

Twofold separation of powers
in the federal system

Federation

Participation of the federal states at the federal level

Legislature

Law-making

Executive

Government and

Judiciary

Administration

administration of justice

i <le

16 federal states

Influence of the Federation at the federal state level

In accordance with the Basic Law, the
fundamental federal structure must be
maintained. However, reforms to recon-
figure relations between the Federation
and the federal states remain an option.
Since the Federal Republic of Germany

was founded, several reforms have adjusted
how responsibilities are shared between
the Federation and the Lander, reflecting
changing circumstances and modernising
the way in which the tiers of the state are
interlinked.



Advantages of the federal system
vis-a-vis the unitary state

Sharing power

In addition to the horizontal separation of
powers (legislature, executive and judiciary),
the federal system also entails a vertical
separation of powers between the state as
a whole and its constituent states. That
ensures oversight of how power is used
and protects against its abuse.

More democracy

A structure made up of smaller political
units fosters active participation and
engagement with policy, as the state’s
activities are closer to hand and more
comprehensible for the public. As to the
quintessence of democracy, the right to
vote, citizens can participate on two levels;
in a federal system, elections are held
for the national parliament and for the
parliaments in the constituent states.

More options

This gives political parties greater oppor-
tunities and fosters competition, for parties
in the minority nationally can nonetheless
assume political responsibility in the
constituent states. This offers them a
chance to test and demonstrate their
leadership skills and overall performance.

Closer to the issues

In a federal system, state bodies are
nearer to regional problems than in more
centralised systems. There are no forgotten
"provincial backwaters".

Closer to citizens

Citizens are spared long trips to govern-
ment offices. They are more likely to get
in touch with politicians and the public
authorities than in a centralised state with
a distant, anonymous bureaucracy.

Competition

The constituent states inevitably compete
with each other over ideas and concepts
(policy-shaping within federalism). Com-
petition is invigorating. Sharing experiences
fosters progress and helps avert undesir-
able developments nationwide.

Solidarity

The organs of state at the federal level
and the Ldnder owe loyalty to the Federal
Republic and must uphold its interests
by cooperating and displaying mutual
consideration and aid. In return, the
federal states are also entitled to support
to assist their citizens.



Striking a balance

Mutual checks and balances,
consideration and pressure to
compromise help prevent
extreme positions or at least make
them more difficult to maintain.
By striking a balance, federalism
thus also has a stabilising effect.

Diversity

Germany's organisation on the basis
of federal states has led to the emer-
gence of multiple economic, political
and cultural centres. That helps pre-
serve and nurture specific historical,
economic and cultural characteristics.
This diversity can also mean

greater freedom. And it

helps safeguard what

Germans call "Heimat":

a sense of feeling at home.

That means federalism has many
advantages for citizens. Like any form  ©
of government, it does however have 7
some drawbacks too.
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Disadvantages of the federal system?

Lack of uniformity

The federal states’ autonomy inevitably
leads to differences. Diversity is the oppo-
site of uniformity. Difficulties can arise, for
example for school children if their family
moves to another federal state. However,
uniformity is not a value in itself — uniform
regulation nationwide also has drawbacks.

Coordination processes

The parliaments, governments and
public administration at the national and
federal state level must wait for input,
decisions or consent from each other, as
well as conducting lengthy negotiations
to arrive at shared solutions. That can be
rather time-consuming.

Complex
The way in which responsibilities are divided
between the Federal Government and the

Lénder calls for cooperation, consideration,
reciprocal oversight and mutual checks and
balances. State activity intertwined in this
way is complex and sometimes hard for the
general public to understand.

Expensive

Running parliaments, governments and
administrative structures nationally and
within the federal states is usually held to
be more expensive than maintaining the
corresponding institutions in a unitary state.
However, this assumption is debatable,

as institutions in the federal states could
not simply be abolished in a more central-
ised system without being replaced in
any way. In the final analysis, it remains to
be seen whether gigantic central authori-
ties with a nationwide substructure would
really be cheaper.

A bright future for federalism

While federalism is a longstanding histori-
cal tradition in Germany, it also remains

a modern form of government, not least
because of its adaptability, even in the
21st century. Germany is one of a number
of countries with a federal structure,
although there are pronounced differences
in the details of their systems. Canada, the
USA, Mexico, Brazil, Argentina, Australia,
India, Russia, Austria, Belgium and Switzer-
land all have a federal system.

Even such centralised states as France,
Spain and Italy have begun to focus
more on regionalisation, which, although
it does not constitute federalism, is none-
theless a step in that direction. And one
thing is certain: a united Europe will only
be able to function as a federal alliance
of states, not as something akin to a
centralised state. Federalism is therefore a
form of government with a bright future,
particularly in Europe.

n



Clear responsibilities and

Interdependencies

Distinct and interlinked roles

The Basic Law assigns specific responsibilities
to the Federal Government and to the
federal states (Ldnder) in the legislative,
executive and judicial areas. Generally
speaking, the Federation is responsible for
legislation in most spheres, administration is
essentially dealt with by the federal states
and responsibilities in the judicial sphere
are closely coordinated, involving both the
Federation and the federal states. However,
the federal states also have significant
legislative powers, especially for the Land
constitution, for culture, science and educa-
tion policy, including schools and universities,
as well as local government law and the
police. Similarly, the Federal Government
also has a fully fledged administration in
certain fields, for example for the foreign
service, the armed forces and employment
placement services.

As a general rule:

Legislation is largely within the
remit of the Federal Government;
public administration is generally
a matter for the federal states.

This division of responsibilities puts the
Federal Government in a powerful position,
as its extensive legislative competence enables
it to adopt uniform provisions that apply to
everyone across Germany, in all the federal
states. However, the Basic Law stipulates a

12

mechanism to strike a balance: Through the
Bundesrat, the federal states can influence the
Federal Government and its policy-making.

The Bundesrat connects

The Bundesrat is the link between the
Federal Government and the federal states.
Its role is to prevent irreconcilable differ-
ences from arising between the state as a
whole and the federal states, despite the
emphasis on the national tier of govern-
ment in the division of responsibilities. It
also helps ensure the Ldnder do not be-
come jaded with the federal system. The
Bundesrat's mediating function determines
its constitutional status and its composition:

P> Although it is a constitutional body of
the Federation, the Bundesrat is made up
of representatives from the federal states.
Through the Bundesrat's participation in
national legislation, the federal states are
to some extent compensated for the
extensive legislative competences trans-
ferred to the Federation. In addition, it
enables them to have a say in the Federa-
tion's administration and participate in
deliberations on European Union affairs.

P> The Bundesrat is a body of the federal
legislature, but is made up of members of
the executive bodies in each Land. This
structure means the federal states’ experience
in governance and administration can be
incorporated directly into federal legislation.




Who are the members of the Bundesrat?
Who can take part in its debates and who can
vote? How do its decision-making processes

function? This chapter presents the

Bundesrat’'s members and its various organs.
It describes this constitutional body’s day-to-day
work, shaped by the distinctive rhythm and style

with which the Bundesrat operates.
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The Bundesrat's seat
The plenary session

Since 1st August 2000, the Bundesrat
has been based in Berlin, in the former
Prussian House of Lords building at
Leipziger Strasse 3—4. It had previously
met in the Bundeshaus in Bonn, in the
very plenary hall where the Parliamentary
Council drafted the Basic Law in 1949.
Today the Bundesrat only maintains a
small local office in Bonn.

The Bundesrat is tantamount to the plenary
assembly, which brings together all its
members. Its composition is stipulated in
Article 51, Basic Law:

» Article 51 (1), sentence 1,
Basic Law
"The Bundesrat shall consist of
members of the Land governments,
which appoint and recall them.”

That means that only politicians who belong
to the government in one of the federal
states can be members of the Bundesrat.
Each federal state government takes its own
decisions about which members will be sent
to the Bundesrat. However, each federal
state can only appoint as many full members
to the Bundesrat as it has votes there. The
other members of the Land governments
are usually appointed as alternates, which
in practice means that all members of a
federal state government generally belong
to the Bundesrat. As the Bundesrat's Rules
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of Procedure grant alternate members
the same rights as full members, all of the
approximately 170 members appointed
essentially have the same rights. The
Bundesrat is a "parliament of the federal
state governments”. The opposition in

the various federal states does not have
an opportunity to make its voice heard
directly in the Bundesrat.

"Permanent body"”

There are no elections to the Bundesrat. The
Bundesrat therefore does not have legislative
terms as such. In constitutional parlance it
is a "permanent body", which is renewed
from time to time as a result of elections in
the federal states. Elections to a regional
parliament, a Landtag, therefore always
have nationwide political significance too.
Although voters are first and foremost
concerned with determining the composi-
tion of the parliament in their federal state
and therefore who will govern there, their
choices also indirectly decide who will have
a seat and a vote in the Bundesrat. That is
because the majority in each Land parliament
establishes that federal state’s government,
which in turn appoints members from
among its ranks to the Bundesrat.

That also underpins the Bundesrat's demo-
cratic legitimacy, for its composition is
determined through elections, expressing
the wishes of the electorate. The political
power exercised by the Bundesrat
emanates from Germany's citizens.

Seats in the Bundesrat
reflecting federal state

elections Voters in each

federal state

Federal state
parliament

Federal state
government

Bundesrat

%
e

Depending on the size of
its population, a federal
state has 3, 4, 5 or 6 votes in
the Bundesrat.
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Distribution of votes

Federal states and

population size

Should all constituent states have the
same number of members in the body
representing them at the national level,
or is it more democratic if population size
determines how many votes are held

by particular federal states? In 1949 the
Parliamentary Council opted to stipulate

a tiered system in the constitution to
ensure equal treatment for the federal
states: As a function of each federal state's
population size, it was allocated three,
four or five votes. In adopting this method,
the Parliamentary Council picked up

on German constitutional tradition, for a
similar tiered system was applied in the
1871 Bundesrat and later in the Reichsrat
during the Weimar Republic. This system
also ensures that large states cannot out-
vote smaller ones. Compared with their
population size, the smaller states received
a greater proportion of votes.

Article 51 (2) of the Basic Law adopted by
the Parliamentary Council therefore
constitutes a compromise between aspira-
tions to equal treatment for the federal
states and the democratic ideal that the
weighting of votes should precisely
reflect population size in the Lander.

New provisions after unification
The allocation of votes to small, medium-
sized and larger federal states had to be
re-calibrated when the federal states from
the former GDR joined the Bundesrat.
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This restructuring aimed to ensure that
the four largest federal states would retain
at least a blocking minority against
constitutional amendments — more than
a third of the votes. Article 51 (2) of the
Basic Law was therefore amended in the
Unification Treaty of 31st August 1990.

That amendment added a fourth tier to
the system, granting six votes to federal

states with over seven million inhabitants.

P> Article 51 (2), Basic Law
"“Each Land shall have at least
three votes, Lander with more than
two million inhabitants shall have
four, Lédnder with more than six
million inhabitants five, and Ldander
with more than seven million
inhabitants six votes.”

The diagram on the front inside cover
of this brochure shows how many votes
each federal state holds. The Bundesrat
has a total of 69 votes and therefore has
69 full members.

That means the absolute majority needed
to adopt resolutions is 35 votes. The
two-thirds majority sometimes required
signifies 46 votes in the Bundesrat.

The Members

Only government members

Only the Minister-Presidents and Lander
ministers can be members of the Bundesrat;
for Berlin, Bremen and Hamburg, the
city-states, that means only the mayors
and senators. State Secretaries at Land
level may also be Bundesrat members if
they are part of the federal state cabinet.
The government in each federal state adopts
a resolution on membership; Bundesrat
membership ends automatically if a member
leaves the Land government or if the latter
revokes appointment to the Bundesrat.

Dual function

That means all Bundesrat members have a
two-fold role. They simultaneously hold an
office in their federal state and at Federation
level; they are politicians in their Land and
nationally. Bundesrat members therefore
have wide-ranging political responsibilities.
They cannot simply ignore the impact on
national policy of decisions taken within their
particular federal state, whilst they experience
first-hand in ministries in the federal states
the consequences of policies they pursue
at the national level.

The mandate

Since each federal state must cast its votes
in the Bundesrat in a uniform manner,
individual members cannot simply vote as
they see fit. Bundesrat membership does
not mean having carte blanche, yet it is also
not a binding mandate. The Bundesrat's
members vote in accordance with a uniform
line they have worked out jointly in their

federal state's cabinet. Their role is to
represent their federal state.

Scope for a veto position

If representatives from a federal state do not
all vote in the same way in the Bundesrat,
having failed to reach a voting agreement in
their cabinet at Land level, that federal state’s
vote is not valid. That means those voting
can veto a decision, as such non-uniform
voting enables any Bundesrat member to
prevent his or her federal state from voting
in favour of a motion, which may mean that
motion does not attain an absolute majority.

Bundesrat members are not remunerated
for their work in the Bundesrat. They
merely receive a subsistence allowance
and reimbursement of travel expenses.

Right to speak in the Bundestag
Members of the Bundesrat enjoy an important
right and indeed privilege pursuant to
Article 43 of the Basic Law: they may attend
all Bundestag sessions and committee
meetings and have the right to be heard
there at all times. Furthermore, they may
also appoint representatives to exercise this
right on their behalf. Bundestag members
do not enjoy similar options to be informed
and represented in the Bundesrat. In prac-
tice, Bundesrat members make extensive
use of this right, which is an essential part

of cooperation with the Bundestag.

Dual membership of the Bundesrat and
Bundestag is prohibited. The two offices
cannot be combined (i.e. are incompatible).

19



President and Presidium

All the federal states have equal rights
when it comes to the Bundesrat's most
senior representative. Every year, the head
of government from a different federal
state is appointed by the Bundesrat to hold
this office; the order in which a represen-
tative from each Land assumes this role is
based on the federal states’ population
figures. The federal state with the largest
population is at the start of the rotation
system. This is stipulated in an agreement
reached by the Minister-Presidents in
Kénigstein/Taunus in 1950. Thanks to this
system, each federal state holds the
Bundesrat presidency once every 16 years.
The agreement also ensures that appoint-
ments to this office are not subject to
shifting majorities in the Bundesrat or to
party-political considerations.

The President’s main duty is to convene
and chair the Bundesrat's plenary sessions.
In legal terms, he or she represents the
Federal Republic of Germany in all Bundesrat
matters. The President of the Bundesrat is
assisted by two Vice-Presidents who advise
the President in the conduct of his or her
official duties and deputise if the President
is not available. The President from the
previous year is always elected as the first
Vice-President, and the Minister-President
who will be President in the following year
is the second Vice-President. This procedure
thus entails three-year membership of

the Presidium, ensuring a certain degree
of continuity.
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All the Bundesrat's employees are
ultimately accountable to the President of
the Bundesrat. The Bundesrat Secretariat,
which has around 200 staff members, is
mainly entrusted with practical support for
preparing and running plenary sessions
and committee meetings. It reports to the
Secretary General of the Bundesrat.

Powers as Head of State

In addition to responsibility for the Bundes-
rat, the Basic Law assigns the President of
the Bundesrat a special role in a broader
context:

P> Article 57, Basic Law
"If the Federal President is unable
to perform his duties, or if his
office falls prematurely vacant,
the President of the Bundesrat
shall exercise his powers.”

This representative role is crucial, particu-
larly if the Federal President is abroad or

is taking leave. In such cases, the President
of the Bundesrat assumes responsibility,
for example, for signing legislation, accept-
ing diplomatic credentials from foreign
ambassadors or appointing and dismissing
public officials.

Due to this representational role, in pro-
tocol terms the President of the Bundesrat
is often considered to rank as "No. 2"
after the Federal President. However, there
is no binding definition of protocol rank-
ings in the Federal Republic of Germany.
That means there is no straightforward
answer to the question of which of the
supreme representatives of the constitu-
tional bodies — the Bundesrat, the German
Bundestag, the Federal Government and
the Federal Constitutional Court — would
rank second after the Federal President, who
is indisputably the highest-ranking repre-
sentative of the state in protocol terms.

The Bundesrat's budget

The Presidium of the Bundesrat, i.e. the
President and the two Vice-Presidents,

is responsible for drawing up the Bundesrat's
draft budget. At around 39 million Euro,
"Section 03 — Bundesrat” is one of the
smallest budget items within the Federation’s
overall budget, which in 2020 amounts

to around 362 billion Euro.

Permanent Advisory Council

A Permanent Advisory Council, formed
by the sixteen plenipotentiaries of the
federal states to the Federation, assists
the Presidium. Like the Council of Elders
in other parliaments, this body advises
the President and the Presidium. Above
all, however, it plays an important role in
information and coordination activities.

A member of the Federal Government
regularly informs the Permanent Advisory
Council about the Federal Government'’s
deliberations and decisions after cabinet
meetings on Wednesdays.

Lander Representative Offices
Each federal state has a
Representative Office in Berlin to
safeguard its interests vis-a-vis
the Bundesrat, Bundestag, Federal
Government and other relevant
bodies based in the capital.

Each of these offices is headed by that
federal state's authorised representative to
the Federation, known as a plenipotentiary.
If they are members of the government in
their federal state, these plenipotentiaries
generally also become members of the
Bundesrat.
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Voting

Each federal state can only cast its votes
uniformly, en bloc, as stipulated in the Basic
Law. Each federal state government must
therefore reach an agreement on how its
votes are to be cast before the vote is held

in the Bundesrat. For coalition governments
in particular, decisions on how to vote in the
Bundesrat can prove a huge strain and even
become a crucial test of a coalition.

Instruction by the federal

state government

The Bundesrat should reflect the position
of the federal states rather than the views
of individual members. In addition, the
system of casting votes en bloc also ensures
votes cast by a federal state’s representa-
tives do not cancel each other out. Voting
instructions can only be issued by the
government in each federal state. As stated
in the Basic Law, the Minister-President
cannot issue such instructions, despite
being competent to issue guidance under
federal state law, and nor can the federal
state parliaments. However, the govern-
ment of each Land is also accountable to
the parliament in that federal state, which
could remove it from power in response
to positions it adopts in the Bundesrat.

Voting

A federal state's votes are cast by its
Bundesrat members. Generally, the federal
state governments decide before a
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Bundesrat session who will take charge

of casting the votes; alternatively, members
may decide themselves during the plenary
session. Votes are usually cast by just one
member for each federal state, known as
the vote-caster. In the vast majority of
cases, a resolution from the federal state
government determines how the votes
are to be cast. Sometimes, however, the
cabinet grants the vote-caster leeway to
coordinate with other federal states, offer-
ing scope to find compromise positions

or take account of new circumstances that
arise after the cabinet meeting.

The Basic Law expects that votes will be
cast en bloc. It does not specify precisely
how voting should be conducted. The
Federal Constitutional Court therefore
ruled in 2002 that another member of

the Bundesrat from the same federal state
can object at any time to the way in which
the vote-caster has voted. If that happens,
the vote-caster is no longer entitled to
hold this role. That means, the President
of the Bundesrat accepts the vote of

an individual member as constituting a
vote for the whole federal state, unless
another member of that federal state
votes differently. If the votes from a federal
state are not uniform, its vote is recorded
as invalid; divided opinions within a
federal state are not taken into account
in the Bundesrat's voting results.

Decisions by absolute majority
Adopting a neutral stance by abstaining — as
generally envisaged in coalition agreements
should political disputes arise — is essentially
not an option in the Bundesrat. Pursuant

to Article 52 (3) of the Basic Law, decisions
in the Bundesrat may only be taken with
an absolute majority, whilst a two-thirds
majority is required for constitutional amend-
ments. Abstaining therefore has the same
effect as voting against a motion — and the
specific impact of that in any particular
case will depend on how the motion put
to the vote is formulated.

Votes

Voting in the Bundesrat is usually by a
show of hands. As many votes have to be
taken in each session, the President of
the Bundesrat usually simply counts the
votes in favour in order to determine

if there is a majority for a motion. Votes
against and abstentions, which are not
significant for the absolute majority, are
therefore not recorded separately. In the
case of constitutional amendments and
other particularly important decisions,
the vote is taken by a roll-call of the federal
states. In this case, the votes, which are
called out, are taken in the alphabetical
order of the federal states and voting
positions are recorded in the session
minutes. Secret ballots are not foreseen
in the Bundesrat's Rules of Procedure.




The Plenary Session

On Fridays at 9.30 a.m., the Bundesrat meets
for its public plenary sessions, which are usu-
ally held every three weeks. Members sit in
16 blocks of seats in the Bundesrat plenary
chamber. There are no parliamentary groups.
The seating is arranged according to the
alphabetic order of the federal states’ names
— just like the L&nder coats of arms adorning
the front wall of the chamber. The President,
the Secretary and the Secretary General of
the Bundesrat sit in the middle of the cham-
ber facing the members, on a slightly raised
platform. Members or representatives of the
Federal Government are seated to the right
of the Presidium, and Bundesrat officials to
the left. Speeches are made from the lectern.

Agenda

The Bundesrat's usually substantial
agenda - with 40, 50, sometimes more
than 80 items to be addressed - is worked
through with steady concentration. After
debates and individual speeches, there is
generally an extensive voting session.
Votes on several items are combined as
far as possible to save time and ensure
the number of individual votes does not
become excessive.

Although there is no limit on speaking time
in the Bundesrat, speeches are nevertheless
kept to a reasonable length. Speeches are
often “noted in the minutes” rather than
being presented during the session. In
most cases, a Bundesrat plenary session
lasts between three and four hours.
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Objective

The atmosphere during the plenary sessions
is remarkably calm and disciplined. Heated
debates, loud arguments or applause are
unusual. That is because the special features
of the Bundesrat's decision-making proce-
dures mean that efforts to drum up votes
or set a particular mood are generally to
little or no avail. That makes objectivity a
top priority. The Rules of Procedure assume
that the Bundesrat will be accommodating
and considerate in procedural matters

as a matter of course and thus dispense
entirely with provisions on numerous
matters that are otherwise regulated in
parliaments. Customary Bundesrat practice
is the yardstick applied. The focus is on
reaching agreements when conducting
business rather than relying on confronta-
tion, as, even without specific rules, no
decision can be made by "“fighting matters
outin a vote”.

Careful preparation of

the votes

Despite this calm tone, the sessions are
anything but leisurely. The generally
large number of items on the agenda
requires very strict procedures. Voting

in particular is so rapid that even knowl-
edgeable observers in the public gallery
can scarcely keep up.




The Committees

Work in the committees lies right at the
heart of parliamentary activity. Every bill is
first discussed in the committees, regard-
less of whether it is initiated by the Federal
Government, the Bundestag or a federal
state. The draft legislation is examined
thoroughly by ministers from the federal
states with relevant expertise or officials
instructed by them.

Responsibilities

Each federal state appoints one member
to each committee and has one vote there.
The Bundesrat has 16 committees. Their
areas of responsibility essentially correspond
to the portfolios of the federal ministries.

Specialised committees

The federal states are usually represented
by their Minister-Presidents in the Foreign
Affairs and Defence Committees, which are
therefore known as “political committees".
In contrast, the competent ministers from
each federal state sit on the other special-
ised committees, such as the Committee on
Economic Affairs or the Finance Committee.
Officials or employees from the Land
ministries with know-how in the relevant
field can also stand in for the ministers. In
practice, specialised committees are almost
always attended primarily by these public
officials. The representatives may change
during the meeting, depending on the
topic, to ensure that the relevant experts
from the Lander can discuss each specific
agenda item.
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Political decisions

The committees naturally take political
decisions. However, the main focus is
on the substantive issues; it is all about
meticulous, practical work. The most
minute details of draft legislation are
discussed in the committees. This is
where the federal states can help shape,
monitor and improve federal and
European Union legislation.

The Bundesrat committees enjoy an excel-
lent reputation thanks to the expertise they
bring together, which stems from experi-
ence in implementing legislation gleaned
by the executive in each federal state.

Dialogue between the Federal
Government and the federal states
Part of the ongoing dialogue between the
Federation and the federal states occurs
in the committees. Members of the Federal
Government are entitled — and, at the
request of the Bundesrat, are obliged - to
attend committee meetings, as well as
plenary sessions. They have the right to
speak at any time.

Envoys of the Federal Government, i.e.
public officials from national ministries,
may also attend the meetings. As a result,
the relevant experts from the executive
bodies at national and federal state level
come together around the same table in
the Bundesrat's committee rooms. These
meetings are held in camera, as discretion
is crucial for open and candid discussions.

P> Committee on Agriculture and
Consumer Protection

P> Committee on Cultural Affairs
P> Committee on Defence
P> Committee on Economic Affairs

P> Committee on the Environment,
Nature Conservation and Nuclear
Safety

P> Committee on European Union
Questions

P> Committee on Family and Senior
Citizen Affairs

P> Finance Committee

P> Committee on Foreign Affairs
P> Committee on Health

P> Committee on Internal Affairs

P> Committee on Labour, Integration
and Social Policy

P> Committee on Legal Affairs
P> Committee on Transport

P> Committee on Urban Development,
Housing and Regional Planning

P> Committee on Women and Youth

The Chamber of European Affairs
A small-scale Bundesrat

Decisions that are to have an external legal
effect must be adopted by the Bundesrat
plenary session. There is one exception to
this general rule: Article 52 (3a) of the Basic
Law states that the Bundesrat may establish
a Chamber of European Affairs for matters
concerning the European Union; its deci-
sions are to be considered decisions of the
Bundesrat. The Chamber deals with urgent
and confidential matters pertaining to the
European Union, particularly draft legis-
lation. To date, the Chamber of European
Affairs has held very few meetings.
However, it can also adopt decisions with-
out holding a meeting, using a written

procedure. It is only convened at the
express request of the President of
the Bundesrat and is conceived to avoid
the need to organise special sessions of
the Bundesrat.

Its meetings are public, although it may
meet in camera if confidential issues are to
be addressed. Each federal state appoints
one member of its government to the
Chamber, but has the same number of
votes in this body as in the plenary session.
The Chamber of European Affairs is thus a
kind of small-scale Bundesrat to deal with
exceptional circumstances.
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The Mediation Committee

A bridge between the

Bundestag and the Bundesrat
Legislation is developed in a cooperative
process involving both the Bundestag and
the Bundesrat. Approximately 40 percent
of all legislation — consent bills — can only
enter into force if both assemblies agree.
If divergences of opinion threaten to
hamper adoption of a bill, the Mediation
Committee’s role is to reach a consensus
between the two institutions.

Joint Bundestag and

Bundesrat committee

This is a joint committee in which the
Bundestag and the Bundesrat are equally
represented. Each federal state has one
seat. As there are 16 federal states, the
committee thus has 32 members.

The 16 Bundestag seats are allocated to
its parliamentary groups as a function of
the size of each group. A named alternate
is appointed for each member but may
only attend meetings if the member they
represent is unable to attend.

Each parliamentary group and each of
the federal states may replace their repre-
sentatives at most four times during a
Bundestag legislative term. The meetings
are strictly confidential. One Bundesrat
member and one Bundestag member
serve as committee chairs. They take
turns in heading the meetings every
three months and each can stand in

for the other.
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Party-political balance of power
Members of the Committee are not bound
by instructions. Nevertheless, majorities

in the federal states and party-political
concerns do play a role in the Mediation
Committee's deliberations. After all, the
Mediation Committee’s work is only
successful if its proposals are ultimately
adopted by the Bundestag and the
Bundesrat.

When does mediation occur?

The Mediation Committee only becomes
involved if it is called upon by the Bundesrat,
the Bundestag or the Federal Government
to address a particular bill. Since the final
decision in the legislative procedure lies
with the Bundesrat, it is typically also the
body that refers disputes to the Mediation
Committee. The Bundesrat can request
that any bill adopted by the Bundestag be
addressed by the Mediation Committee.
The Bundestag and the Federal Govern-
ment may only convene the Committee if
the Bundesrat has withheld its agreement
to a consent bill. A series of three mediation
procedures may in some circumstances be
required for this category of bills. That is
however the upper limit, for each constitu-
tional body is only entitled to refer the

same bill to the Committee once. Media-
tion Committee decisions are taken on a
majority basis. That means all members do
not by any manner of means have to support
a particular "mediation proposal” - the term
used to describe all the Committee’s decisions.

The Rules of Procedure stipulate that there
are four potential outcomes to a mediation
process:

P> The Committee may recommend
that a bill passed by the Bundestag
be revised, i.e. that provisions not
accepted by the Bundesrat be
reformulated, that additions be
made or provisions deleted.

B> A bill passed by the Bundestag
may be confirmed. In this case,
draft amendments submitted by
the Bundesrat are rejected.

B> A proposal may be made that the
Bundestag repeal the bill in question.
This signifies that the Bundesrat has
rejected a bill in its entirety and has
succeeded in having this position
upheld in the Mediation Committee.

B> The proceedings may be concluded
without a mediation proposal.
This occurs, for example, if a tied vote
means it is not possible to reach a
majority decision in the Committee.

The Mediation Committee may only make
proposals to resolve conflicts between the
Bundesrat and Bundestag but cannot
adopt bills itself. It is not a “superordinate
parliament”.




The Mediation Committee
Finding compromises

Bundestag Bundesrat
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Working methods
in the Bundesrat

Two factors characterise the Bundesrat's
way of working and distinguish it from
other legislative bodies: the twofold func-
tions of its members and the deadlines
set for most decisions. As a consequence,
the bulk of the Bundesrat's work is done

in the federal states' capitals rather than at
its seat and faces permanent time pressure.

Tight deadlines for deliberations
The Bundesrat has extremely short dead-
lines for deliberations on legislation. As

a rule, six weeks are scheduled for the first
reading of Federal Government bills and
three weeks in the second reading, which
considers the version of the bill approved
by the Bundestag. The Bundesrat has two
weeks to raise objections. These tight
deadlines mean the Bundesrat must work
at a strenuous pace. If a bill is particularly
voluminous, the Bundesrat may exception-
ally request nine weeks for deliberations.

It also has a nine-week deadline to comment
on proposals concerning amendments to
the Basic Law or transfer of sovereign rights
to the European Union or intergovern-
mental organisations.

Around 11 plenary sessions a year
The plenary sessions are held every three
weeks, about 11 times a year, always on a
Friday. The dates of plenary sessions are
stipulated in advance for each calendar
year with due consideration to the weeks

in which the Bundestag sits. Before each
plenary session, the Federal Government
and the Bundestag submit their legislative
proposals to the Bundesrat in accordance
with the respective six-week and three-
week consultation periods. These draft

bills are immediately allocated to the relevant
committees, printed and forwarded to the
members. Deliberations in the committees
must be concluded two weeks before the
plenary session. That makes for a tight
timeframe to examine the proposed legis-
lation. It means committees have three
weeks to appraise draft bills from the Federal
Government and less than a week to con-
sider Bundestag legislative resolutions.

Preparatory work in

the federal states

These extremely short deadlines are only
viable because Bundesrat members and
experts from the federal states’ ministries
obtain information through other channels
beforehand. This is